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IN THE 


United States Court of Appeals 

For the District of Columbia 

No. 9761 

DOROTHY NELSON, Appellant 
v. 

JOHN NELSON, Appellee 

APPEAL FROM THE JUDGMENT OF THE DISTRICT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 

The appellant appeals from a judgment against h^r in 
favor of the appellee, entered in the District Court of the 
United States for the District of Columbia in Civil Action 
No. 32,742, on the fourth day of December, 1947. 

The case was tried by the Court without a Jury. 

The District Court had jurisdiction by reason of Title 
16, Section 403 of the District of Columbia Code, 1940 
edition. This Court has jurisdiction to review the judgment 
under the District of Columbia Code, 1940 edition, Title 11, 
Section 101, and the United States Code Title 28, Section 
225. The pleadings which show the existence of the juris¬ 
diction will be found on pages 1 to 9 of the Appendix for 
the Appellant. 
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Statement of the Case 

That this case came on for hearing before the Honorable 
Matthew F. McGuire on the fourth day of December, 1947 
on the complaint and answer and cross complaint and an¬ 
swer, the original complaint predicated on the ground of 
adultery. The answer thereto denied the validity of the 
marriage and set up her defense as set forth in paragraph 
three of the answer and counterclaim. That she prayed 
for the marriage between the parties to be declared null 
and void and for an adjudication of her property rights. 

That the cross defendant and original plaintiff filed a 
denial of the cross complaint and asked for no affirmative 
relief or property judgment. 

That Mr. Justice McGuire upon reading the complaint 
and answer became unduly biased and prejudiced in this 
case against the defendant as shown by (App. 5). That he 
advised counsel that this matter should go to the District 
Attorney’s office for prosecution and that he would refer 
the same there and proceeded to hear the case. That in 
cross examination lie denied counsel tho right to show con¬ 
nivance on the part of the plaintiff (App. 20). That the 
plaintiff proceeded with his case by calling Albert Ford and 
Clarice Lyon as witnesses, all of whom circumstantially 
sought to establish the charge of adultery without first hav¬ 
ing shown an adulterous disposition, all of the said testi¬ 
mony was subject to impeachment no adequate cross exam¬ 
ination had been allowed (App. 22). 

That upon the close of the plaintiff’s case the attorney 
for the defendant and cross-plaintiff offered to continue the 
proceedings on the assertion of her defense and cross com¬ 
plaint. That the Court rejected the same and said that coun¬ 
sel would be compelled to make an election (App. 22). That 
then counsel refused to make an election and made a motion 



for a directed finding for the defendant and cross-plaintiff. 
That the defendant asked the Court to take judicial notice of 
its own records, which the Court refused (App. 23). That 
then the Court refused to rule on said motion. 

That the Court refused to hear further testimony bv wav 
of defense and was confused as to the position counsel took 
in the trial of the matter, as the record clearly shows bn the 
issue as to whether counsel had made an election. That 
counsel had not elected but was relying upon his motion in 
this proceeding. That he refused to hear rebuttal testimony 
as to property contributions (App. 26), denying the de¬ 
fendant of her right of hearing and right to give testimony 
(App. 26). 

That the Court determined the case on his theory and not 
according to the proceedings of the trial. That the record 
definitely shows bias, prejudice (App. 26) and that the said 
judge by virtue of his feelings should have disqualified him¬ 
self in the said proceedings. 

Statement of Points on Appeal 

1. That the learned Court committed error bv refusing 
the defendant the right to lay a foundation for connivance 
on the part of her husband. 

2. That the learned Court erred by applying a doctrine 
of election refusing the defendant the right to defend the 
action of adultery and to proceed with her own complaint. 

3. That the Court committed error in refusing the de¬ 
fendant’s motion for a finding upon the introduction of rec¬ 
ords of which the Court takes judicial notice. 

4. That the Court committed error by refusing to give 
a hearing to the defendant of her contributions to the prop¬ 
erty accumulated. 
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5. That the Court committed error by refusing to dismiss 
case on the grounds of adultery. 

6. The Court committed error by his manifest prejudice 
against the defendant. 

7. That the Court committed error by refusing to hear 
any rebuttal testimony on contributions. 

Summary of Argument 

1. That the appellant was prevented by the Court in the 
conduct of the trial from presenting any evidence which 
would constitute a defense to the charge of adultery made 
by the appellee and was told by the Court that connivance 
on the part of the husband would not constitute a defense. 

2. That the Court erroneously applied the doctrine of 
election of remedies to prevent this defendant from assert¬ 
ing her defense and cross complaint. 

3. That the Court refused to make a directed finding by 
taking judicial notice of its own records of a previous mar¬ 
riage which constituted an impediment on the second mar¬ 
riage which the plaintiff sought to dissolve on the ground 
of adultery. 

4. That the Court limited the presentation of the de¬ 
fendant’s case so as to thwart the presentation of evidence 
of contributions made by the defendant in the acquisition 
of the property acquired by the plaintiff and defendant, held 
as tenants by the entirety, which by a non-existing mar¬ 
riage of the non existence of a marital status would result 
in the property being held as tenants in common. 

5. That the Court further committed error by his arbi¬ 
trary rulings and refusal to permit counsel to impeach wit¬ 
nesses who had made prior inconsistent statements under 
oath. 


6. That it was the duty of the Court to grant a directed 
finding against the plaintiff on the ground of adultery upon 
proof of the impediment of the second marriage and t<() take 
testimony of the property rights of the respective parties 
and to give the defendant an opportunity to be heard pn the 
issues raised by the pleadings. 


Argument 

I 

That the Court committed error when he refused tej per¬ 
mit counsel in his cross examination to lay a foundation on 
a theory of connivance and excluded material testimony on 
the theory that the evidence of connivance would have no 
bearing (App. 20). 


The law has definitely recognized in divorce cases, con¬ 
nivance as a defense. Where the conduct of the husband in¬ 
dicates an intent to have his wife transgress or to do so un¬ 
disturbed, it constitutes connivance. 

See: 

Bourgeois v. Chauvin, 39 LRA 216; 1 So. 679. 

Dennis v. Dennis, 68 Conn. 186, 36 A. 34. 

Richardson v. Richardson, 114 N. Y. S. 912. 

Armstrong v. Armstrong, 45 Misc. 260, 92 N. Y. S. 

165. 

Morrison v. Morrison, 136 Mass. 310. 

Brown v. Brown, 63 N. J. Eq. 348; 55 A. 606. 

Karger v. Kargcr, 19 Misc. 236, 44 N. Y. S. 219. 


That the Court further committed error in applying the 
doctrine of election of remedies (App. 26). 

That the Court took the position that the defendant 
though she asserted as a defense that there was a disability 
and an impediment to the said marriage that she could not 
defend on that ground and that she could not assert at the 
same time her cross complaint for an annulment. 


G 

That the doctrine of election had no bearing upon the 
issues raised in the pleadings for if the plaintiff failed to 
prove a valid subsisting marital status between the plaintiff 
and defendant he would not have made a prima facie case 
entitling the plaintiff to a divorce on the ground of adultery, 
but the defendant was entitled to deny and rebut on the 
basis of both the facts and the law. But the Court per¬ 
mitted his personal bias and prejudice to enter the case and 
took an arbitrary position which was manifested through¬ 
out the entire proceedings (App. 14-27). 

The rule of election of remedies applies where the law 
furnishes a party with two or more concurrent and consist¬ 
ent remedies, he may pursue one or all until satisfaction is 
had. 

See: 

United States ex rel. Warren v. Ickes, 73 F. (2d) 
844; G4 Apps. D. C. 37. 

Roller v. Murray, 46 Apps. 1). C. 246. 

The doctrine of election of remedies which requires not 
only that the remedy be inconsistent and that the adoption 
of one will amount to a complete disregard of the other 
is not applicable where the remedy was concurrent and 
involved distinct matters authorizing independent ruling. 

See: 

United States v. Oregon Lumber Company, 43 Sup. 
Ct. 100; 260 U. S. 290; 67 L. Ed. 26. 

Henderson Tire and Rubber Company v. Gregory, 
16 F. (2d) 589; 49 ALR 1503. 

That the doctrine of election usually applies where there 
is a remedy at law and a remedy in equity and a suit is 
instituted either at law or equity and concluded by the 
election, then the Court has the right to compel the person 
either to elect to proceed with his action at law or with his 
action in equity. 


There are no recorded cases where the Court on) the 
theory of election has without equivocation denied the per- 
son in a Court of Equity with the same parties, involving 
the same subject matter and depriving a citizen of her Jight 
of defense and the assertion of her statutory right all of 
which results in a denial of a trial and a hearing of the 
issues involved in violation of his or her constitutional right 
to be heard and to rebut testimony given against them. 

That the Court further committed error in refusing the 
defendant’s motion for a finding predicated upon the intro¬ 
duction of the Court records which showed that the defend¬ 
ant, Dorothy Nelson, had been previously married and that 
the first marriage was an impediment to the purported 
suit to dissolve the second marriage on the ground of adul¬ 
tery. That according to the error assigned as Number ij’ive 
to dismiss the case because of the impediment to the ihar- 
riage the Court should have taken judicial notice of its own 
records and granted the motion. 

See: 

United States v. California Co-Op Canneries, 49 
Sup. Ct., 423; 279 U. S. 553; 73 L. Ed. 838. 

i 

That the introduction of the certified copy of the certifi¬ 
cate of the previous existing marriage was sufficient] to 
overcome the presumption of the validity of the second m|ar- 
riage and entitle the defendant to a dismissal. 

I 

That is always essential for a plaintiff to prove a va[lid 
subsisting marital status to make out a prima facie casq. 

See: 

Winans v. Winans, 124 N. Y. 140; 25 N. E. 293. 

Harbeck v. Harbeck, 102 N. Y. 714; 7 N. E. 40fy 

Zule v. Zule, 1 N. J. Eq. 95. 

Scasidi v. Scasidi, 57 N. Y. S. (2d) 273. | 

Taeger v. Taeger, 61 N. Y. S. (2d) 869. 



8 


That errors Number Four and Seven can be combined for 
argument. That the Court refused the defendant the right 
to put on testimony of her property contributions as alleged 
in the answer and cross complaint of the defendant (App. 
3) and the Court consistently committed error to the preju¬ 
dice of the defendant, refused her the opportunity of being 
heard and rejected her right to put on testimony, her testi¬ 
mony being excluded on the theory that the position of the 
defendant was an anomaly (App. 22). 

That counsel having refused to make an election and mov¬ 
ing for a dismissal as shown by the record, the Court mani¬ 
festing a tendency to punish the defendant as set forth in 
error Number Six showed a determination to punish the 
defendant and deprive her of her day in Court (App. 2G). 

The Court leaving the bench telling counsel that he has 
made an election when the record is devoid of counsel ever 
making an election (App. 27). 

That counsel relying on his motion to dismiss the plain¬ 
tiff’s bill of complaint on the ground of adultery, which 
would be the equivalent of a directed verdict for the de¬ 
fendant and sufficient for the Court to rule on the sfaid 
motion. The Court ignored the motion and denied counsel 
the right to present testimony of contributions made by the 
wife towards the property accumulated (App. 19-20). That 
the testimony would have been consistent with the pleadings 
of her share in the said property. That though the prop¬ 
erty was taken as tenants by the entirety, her interest would 
have been that of a tenant in common and the evidence 
would have shown that the initial deposit and title expenses 
were obtained by the defendant from James Lyon, desig¬ 
nated as correspondent in this proceedings. 

That the payments on the house were carried on by op¬ 
erating the same as a rooming house and that the defendant 
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rented and operated the premises as such and made Con¬ 
tributions from her salary which she received from the 
Bureau of Engraving. 

That the Court took the position that after compelling 
counsel to elect and when he considered the question of 
annulment that he could preclude proof of contributions. 

It has been well established that where the Court excludes 
testimony on the hearing when offered is error. The trial 
Court’s ruling on proffer of evidence is administrative and 
constitutes reversible error only where plain injury and 
abuse of discretion is shown. 

See: 

Gibson v. Southern Pacific Company, 67 F. (2d) 
77)8; Certiorari denied, 54 Sup. Ct. 458. 

In the instant case all of the witnesses were present for 
the purpose of showing contributions and the defendant Was 
ready and willing to offer testimony, all of which was re¬ 
jected by the trial Court. 

Conclusion 


The learned Court refused to recognize the established 
principle of connivance as a bar to a divorce action and 
having ignored Rule thirteen of the Federal Civil Proced¬ 
ure and Practice Act and refusing to permit the defendant 
to defend and assert her counterclaim on the basis of all 
the fairly presented evidence and failing to take judicial 
notice of his own records, rejecting the testimony of con¬ 
tributions and further having committed error in refusing 
to dismiss the plaintiff’s suit for adultery, the said plaintiff 
having failed to make out a prima facie case and disregard¬ 
ing all rights of the defendant in this suit; the said case ^nd 
said issues and points of law should be answered in jthe 
affirmative. 
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We respectfully submit that the judgment of the Court 
below should be reversed and the case reversed with costs 
in favor of the appellant and the judgment modified so that 
the appellant may have her day in Court. 

/s/ OTHO D. BRANSON, 

/s/ EMERSON W. BROWNE, 

604 D Street, Northwest, 
Washington, D. C., 
Attorneys for Appellant. 
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Case No. 9761 

IN THE 


DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


JOHN NELSON, 1731 9th 
Washington, D. C., 


Street, N. W., 
Plaintiff , 


vs. 


DOROTHY NELSON, 3744 Hayes Street, 
N. E., Apartment No. 2, Washington, 
D. C., 

Defendant, 

and 

JAMES LYON, 3744 Hayes Street, N. E., 
Apartment No. 2, Washington, D. C., 

Co-defendant. 


Civil. Action 
No. 32742 


Complaint for Absolute Divorce 

(Adultery) 

L Plaintiff is a citizen of' the United States and a resi¬ 
dent of the District of Columbia and has been for more 
than one year next preceding the institution of this suit. 
The defendant and the co-defendant are both citizens cf 
the United States and residents of the District of Columbia. 

2. Plaintiff and defendant were married on, to wi;, 
March 19, 1935 at Alexandria, Virginia. There were no 
children born of said marriage. 

3. The defendant committed adultery with the cc 
defendant on, to wit, November 24, 1945, and on, to wit, 
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December 1, 1945 at 3744 Hayes Street, X. E., Washington, 
District of Columbia, and also at divers and various other 
times and places unknown to the plaintiff. The aforesaid 
acts of adultery were not caused by the procurement or 
connivance of the plaintiff and the said acts of adultery 
have not been condoned by the said plaintiff. 

4. The plaintiff and defendant have not lived together 
nor cohabited since the aforesaid acts of adultery com¬ 
mitted by the defendant and the co-defendant. 

G7 WHEREFORE, the premises considered, the 
plaintiff prays: 

1. That process issue from this Honorable Court com¬ 
pelling the defendant and the co-defendant to answer this 
suit. 

2. That upon final hearing of this matter, the plaintiff 

be awarded a judgment of absolute divorce on the grounds 

of adulterv. 

•* 

3. For such other and further relief as to the Court may 
seem just and proper. 

/»/ JOHN NELSON, 
Plaintiff . 

/s/ Robert I. Miller, 

/s/ Joseph A. McMenamix, 

Attorneys for Plaintiff 
426 Fifth Street, N. W., 

Washington, D. C. 


District of Columbia, ss.: 

JOHN NELSON, being first duly sworn on oath deposes 
and says that he has read the foregoing by him subscribed 
and understands the contents thereof; that the matters and 
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things therein stated of his own knowledge are true and 
those stated upon information and belief, he believes 1o be 
true. 

/s/ JOHN NELSOtN. 

i 

Subscribed and sworn to before me this 25 day of Janu¬ 
ary, 1946. 

LOUIS HOROWITZ,! 

(Seal) Notary Public , D. C. 


68 Answer and Counter Claim to Complaint for 
Absolute Divorce on the Grounds of 
Adultery of Dorothy Nelson 

Comes now the defendant Dorothy Nelson and for 
swer to the complaint says as follows : 


an- 


1. That she admits the allegations set forth in para¬ 


graphs 1 and 2. 


2. That for answer to paragraphs 3 and 4 this defendjant 
denies. 


3. 


That for answer and by way of counter claim, tjhat 
the defendant Dorothy Nelson, at the time of her marriage 
to John Nelson, was then the wife of William Howard ^Ic- 
Caskil, who was then living and the said marriage had pot 
been dissolved by divorce or declared invalid by annulment. 


4. That the plaintiff and defendant are the owners j of 
premises known as 1731—9th St., N. W. 

j 

5. That at the time of the said purchase of premises all 
that was required of the plaintiff and defendant was twenty- 

five ($25.00) and title cost approximating ($125.00) dollars. 

, I 

6. That the plaintiff was without funds and the defend¬ 
ant Dorothy Nelson furnished the same. 
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7. That since the date of purchase 1941, the rental from 
roomers has paid trust to the benefit of the plaintiff and 
defendant herein. 

8. That she permitted title to be taken as tenants by the 
entirety believing that they were husband and wife. Now, 
the defendant is advised and informed that they are not 
husband and wife and that the tenancy in the property is 
joint tenants, and the property being worth seventy-five 

hundred dollars. 

69 WHEREFORE: Defendant Dorothy Nelson 
prays: 

1. That the marriage between her and the plaintiff .John 
Nelson, be declared null and void. 

2. That the court make an adjudication of the property 
interest of the parties. 

3. Order the property sold and a division of the sale 
price. 

4. And or that the court order a constructive trust to the 
said property in the favor of Dorothy Nelson. 

5. That a receiver be appointed pendente lite to protect 
the interest of the parties herein. 

6. That an accounting be given of the rents collected 
herein. 

And for such other and further relief as the courts deem 
meet and proper. 

DOROTHY L. NELSON. 


District of Columbia, ss.: 

DOROTHY NELSON, being first duly sworn on oath 
according to law deposes and says: that she has read the 




foregoing answer by her subscribed and knows the contents 
thereof; that the matters stated herein are true and those 
based, upon information and belief she believes to be true. 

DOROTHY L. NELSOX. 

Subscribed and sworn to before me this 19th day of 
March, 1946. 

EDITH ANDERSON, 
Notary Public , D. C. 

/s/ Omo D. Branson, 

Attorney for Defendant . 

604 D St., N. W. 

ME 2615 2616 

70 Final Judgment of Annulment of Marriage 

I 

This action came on for hearing at this term of Cburt 
and upon consideration of the evidence produced by the 
plaintiff for a divorce on the grounds of adultery and the 
further consideration produced by the defendant Dorothy 
Nelson for an annulment upon the grounds of a pre-existing 
marriage which had not. been terminated by death or di¬ 
vorce. 

The Court found as a fact, 

1. That Dorothy Nelson had a marriage in full force and 
effect and was the wife of one William Howard McCaskil 
at the time that she entered into a purported marrijage 
ceremony with the plaintiff John Nelson, and was not legal¬ 
ly capable of entering into a marriage contract at the time 
of said ceremony; and, 

2. That John Nelson, the plaintiff, is the legal o\faier 
of Lot 24, Square 395, known as premises 1731—9th Street, 
Northwest, Washington, District of Columbia, and that the 
defendant, Dorothy Nelson, was named on the Deed to ^aid 
realty as a tenant by entirety, and 
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3. That there was no consideration for the naming of 
Dorothy Nelson on the Deed to said real estate, either as a 
tenant by the entirety or any other type of tenancy, there¬ 
fore, 

It is, by the Court, this 5th day of December, 1947, 

71 hereby 

•* 

ORDERED, ADJUDGED and DECREED that 
the defendant, Dorothy Nelson, is hereby awarded a judg¬ 
ment of annulment of the said marriage to John Nelson, 
PROVIDED , that this judgment shall not be effective to 
annul the said marriage until the expiration of the time 
allowed for taking an appeal, nor until the final disposition 
of any appeal taken. 

IT IS FURTHER ORDERED that the full legal title 
to the real estate located at Lot 24, Square 393, known as 
premises 1731—9th Street, Northwest, 'Washington, Dis¬ 
trict of Columbia, is hereby vested in John Nelson solely, 
to the complete exclusion of Dorothy L. Nelson. 

MATHEW F. MAGUIRE, 
Justice. 


72 


Notice of Appeal 


JOHN NELSON, 


Pin it) t i ff 


vs. 


DOROTHY NELSON, 


Defendant. 


s Civil No. 32742. 


Notice is hereby given this 6th day of December, 1947, that 
Dorothy Nelson hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
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of this Court entered on the 5th day of December, l]947 in 
favor of John Nelson awarding property to John Nelson 
against said Dorothy Nelson and refusal of the Court to 
dismiss complaint on the ground of adultery. 

OTHO D. BRANSON, 

Attorneys for Defendant. 
EMERSON W. BROWNE, 

Attorney for Plaintiff , 

Joseph A. McMenamix, 

42G Fifth St., N. W. 


73 Assignment of Errors 

Comes now the defendant, Dorothy Nelson, and flljes this 
as her Assignment of Errors: 

1. That the learned Court committed error by refusing 
the defendant the right to lay a foundation for connivance 
on the part of the husband. 

2. That the learned Court erred by applying a doctrine 
of election refusing the defendant the right to defend the 

action of adultery and to proceed with her own complaint. 

i 

3. That the Court committed error in refusing ihe de- 

i 

fendant’s motion for a finding upon the introduction of 
records of which the Court takes judicial notice. 

4. The Court committed error by refusing to give a hear¬ 
ing to the defendant of her contributions to the property 
accumulated. 

i 

5. The Court committed error by refusing to dismiss 
case on the grounds of adultery. 

C. The Court committed error by his manifest prejudice 
against the defendant. 
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7. That the Court committed error by refusing to hear 
any rebuttal testimony on contributions. 

DOROTHY NELSON, 
Defendant. 

/s/ Otho 1). Branson, 

/s/ Emerson W. Browne, 

604 D. Street, Northwest, 

Attorneys for Defendant. 


74 CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing Assignment of 
Errors was served upon Joseph A. McMenamin, Esquire, 
attorney for the plaintiff by mailing him a copy, postage 
prepaid, to his office, 426 Fifth Street, Northwest, Washing¬ 
ton, D. C., this thirtieth day of December, 1947. 

EMERSON W. (BROWNE, 
Attorney for Defendant. 


75 Designation of Record 

Comes now the defendant and files this as her designation 
of record: 

1. Original Bill of Complaint on the ground of Adul¬ 
tery. 

2. Answer of the defendant, Dorothy Nelson. 

3. Counter or cross complaint. 

4. Judgment of the Court. 

5. Assignment of errors and/or points on appeal. 

6. Transcript of testimony. 
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7. Notice of appeal. 

8. This designation of record. 

/s/ DOROTHY NELSON, 
Defendant. 

/s/ Otho D. Branson, 

/s/ Emerson W. Browne, 

604 D. Street, Northwest, 

Attorneys for Defendant. 


CERTIFICATE OF SERVICE 


I certify that a copy of the above designation of rec|ord 
was mailed to Joseph A. McMenamin to his office, 426 F}fth 
Street, Northwest, Washington, I). C., this 9th day of 
December, 1947. 


OTHO D. BRANSON, 
Attorney for Defendant. 


77 


Supplemental Designation of Record 


Comes now the defendant and files this as her Supple¬ 
mental Designation of Record: 


1. That in addition to the original designation of record 
there be added thereto the certified copies of the certificates 
of marriage offered into evidence by the plaintiff and the 
defendant. 

/s/ DOROTHY NELSON,j 
Defendant. 


/s/ Otho D. Branson, 

/s/ Emerson W. Browne, 

604 D. Street, Northwest, 
Attorneys for Defendant. 
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CERTIFICATE OF SERVICE 

I certify that a copy of the above supplemental designa¬ 
tion of record was mailed to .Joseph A. McMenamin to his 
office, 426 Fifth Street, Northwest, Washington, D. C., this 
eighth day of January, 1048. 

/»/ OTIIO J). BRANSON, 
Attorney for Defend out. 


78 Marriage License 

(Copy) 

CA 32742 
Filed 

January 9, 1948 
Harry H. Hull, Clerk 

No. 176477 

To: Rev. Arthur F. Elmes, authorized to celebrate mar¬ 
riages in the 

DISTRICT OF COLUMBIA, GREETINGS: 

You are hereby authorized to celebrate the rites of mar¬ 
riage between 

Wm. Howard McCaskill, of Washington, D. C. 

and 

Dorothy Robinson, of Washington, 1). C. 
and having done so you are commanded to make return of 
the same to the Clerk’s Office of the Supreme Court of said 
District within Ten days, under a penalty of fifty dollars 
for default therein. 

Witness my hand and seal of said court this 9th 
day of March, Anno Domini 1934. 

FRANK E. CUNNINGHAM, 
Clerk. 

By MAUI) R. RYNEX, 

Assistant Clerk. 
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RETURN 


No. 176477 


I, Rev. Arthur F. Elmes, who have been duly authorized 
to celebrate the rites of marriage in the District of Colum¬ 
bia, do hereby certify that, by authority of license o^ cor¬ 
responding number herewith, I solemnized the marriage of 
Win. Howard McCaskill and Dorothy Robinson 
named therein on the 10" day of Mar. 1934, 
at 116 Seaton Place, N. W., in said District. 


ARTHUR F. ELMES 


Address. 


Clerk’s Office, District Court of the United State^ 

the District of Columbia 


1, Charles E. Stewart, Clerk of the District Court o: ? the 
United States for the District of Columbia, hereby certify 
that the foregoing License and Certificate of Marriage are 
truly copied from the Original Records on file in said 0{>urt, 
the 28th day of February, 1946. 


CHARLES E. STEWAR 
Cleric. 


FOR 


V 


Bv MAUD R. RYNEX, 
* ' 

Deputy Clerk. 
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79 Certificate of Marriage 

Filed January 9,1948 

Commonwealth of Virginia 

Clerk’s No. 22713 
Ca 32742 

City of 

County of Alexandria Commonwealth of Virginia 
Full name of Groom: John Nelson. 


Present name 

of Bride: Dorothy Robinson. 

Groom 

Age: 27. 

Race: c. 

Single, Widowed or Di¬ 
vorced : Single. 

No. Times Prev. Mar.: 
None. 

Occupation: Cook. 

Industry or Bus.: 

Birthplace: Lancaster, S. 
C. 

Father’s Full name: Tobe. 

Mother’s Maiden name: 
Lottie-Dixon. 

Residence: 962 Fla. Ave. 
City or County: 

Mailing Address: Wash¬ 
ington, D. C. 


Maiden 
Name: Same. 

Bridf. 

Age: 21. 

Race: c. 

Single or Widowed or Di¬ 
vorced : Single. 

No. Times Prev. Mar.: 
None. 

Occupation: 

Industry or business: 

Birthplace: Hartsville, S. 
C. 

Father’s Full name: 

James. 

Mother’s Maiden name: 
Louise Farmer. 

Residence: 862 Fla. Ave. 
City or County: 

Mailing Address: Wash¬ 
ington, D. C. 
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Date of Proposed Mar- Place of Proposed mar¬ 
riage: March 19, 1935. riagc: Alexandria. 

Given under my hand this 19 day of March, 1935. 

ELLIOTT F. HOFFMAN, 

Clerk of Corporation Court. 

CERTIFICATE OF DATE AND PLACE OF 

MARRIAGE 

I, Samuel B. Ross, a Minister of the Baptist Church or 
religious order of that name, do certify that on the 19th 
day of March, 1935 Co. Alexandria, Virginia, undei[ au¬ 
thority of this license, I joined in the Holy State of Matri¬ 
mony the persons named and described therein. I qualified 
and gave bond according to law authorizing me to celebrate 
the rites of marriage in the county (or city) of Arlington 
Commonwealth of Virginia. 

Given under my hand this 19 day of March, 1935. 

/s/ SAMUEL B. ROSS. 

Address of celebrant: Alexandria, Virginia. 


80 Marriage License 

Virginia Alexandria to wit 

To any person Licensed to Celebrate Marriages: 

You are hereby authorized to join together in the 
State of Matrimony, according to the rites and 
of your Church or religious denomination, and the 
the Commonwealth of Virginia. 
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John Nelson and Dorothy Robinson. 

(riven under my hand, as Clerk of Corporation Court of 
Alexandria County (or City) this 19th day of March, 1935. 

/»/ ELLIOTT F. HOFFMAN, 
Clerk . 


Copy Test: 

Elliott F. Hoffman, Clerk, 
By Elsie D. Jones, D. C. 
Filed January 9, 1948. 


Transcript of Testimony 

2 John Nelson the plaintiff herein was called as a 
witness for and in his own behalf, and being then 

and there duly sworn by the Clerk of the Court assumed 
the witness stand and, upon examination testified as fol¬ 
lows : 

* # # 

3 The Court: I want to know who is carrying the 
burden of this impediment. You mean that this man 

was married before 1 ? 

Mr. Branson: No, she was married before. I will prove 
he knew it and he became a party to it. 

The Court: Well, I assume she knows her constitutional 
rights ? 

Mr. Branson: With respect to what? 

The Court: With respect to the fact that she committed 
bigamy, if she was married to another man and lived with 
this man. 

Mr. Branson: Well, yes, sir, she knows her constitutional 
rights and I advised her of them. 

The Court: Well, that is all I want to know. The case 
may wind up with the District Attorney. 


Mr. Branson: Well we have been to the District Att 
and that has been all gone through. 

The Court: Well, it may go back there again, j Mr. 
Branson. 

Mr. Branson: It can’t go back. 

Mr. McMenamin: This marriage was in Virginia, your 
Honor, the marriage we are asking the divorce on. That 
was in Virginia. 

The Court: Well, it may go back to the Virginia author¬ 
ities. 

m * # 

4 Direct Examination by Mr. McMenamin: 

Q. Your name is John Nelson? A. Yes,.sir. 

Q. Where do you live, Mr. Nelson? xY. 1731 Njinth 
Street, Northwest. 

Q. How long have you lived in Washington? A. I liave 
been 22 years. 

Q. Now, Dorothy Nelson is your wife? A. That is 
right. 

. 1 

Q. Where did you get married? A. I married heir in 

1935 in Alexandria, Virginia. 

Q. I will show you this document here and see if you 

can identify it (handing a document to the witness)? j x\. 

Yes, sir. 

Q. What is that? A. That is the certificate of jmy 

I * 

marriage. 

* # * 

Q. Did you have any children of this marriage? 

5 A. No, sir, no children born of this marriage. 

Mr. Branson: I have no objection to the certificate. 
Mr. McMenamin: This is the document, your Hopor 
(handing to the Court). 


ornev 
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Q. He said he caught her in the car at 3 o'clock 
in the morning. 

After you caught her, as you said, in the car— A. (In¬ 
terposing) That is right. 

Q. At 3 o’clock in the morning? A. That is right. 

Q. Did she leave you at that time? A. That is right. 
She left me that night. 

* & * 

Q. Did she come hack at all to the house where you 
lived? A. She came back Friday and loaded up all the 
furniture and carried it away. 

9 Q. All the furniture from the house? A. That is 
right. 

Q. When was that—what month, and year? A. That 
was in November. 

Q. Of what year? A. 1945. 

Q. Now, do you know where she went? A. She went 
to 3744 Hayes Street, Northeast, Apartment 2. 

Q. Now, did you ever go up there? A. Sure, I went out 
there. 

Q. And how often did you go there? A. Well, I went 
—I stayed out there for ten days. 

(,). For ten days? A. For ten nights. 

# * e 

Q. Where did you stay? A. Right out around his car 
and watched the apartment he was in. 

10 Q. Around whose car? A. Around James Lyon’s 
car. 

Q. Did you find out at any time about this apartment, 
you said 3744 Hayes Street, Northeast, did you find out any¬ 
thing about who was renting the place? A. He was renting 
the place. 

Q. Who was? A. James Lyon was renting the place. 
Q. Now, when you went out there, let us say the first 
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day or night that you went there, when was that? Aj It 
was on Saturday night around 12 o'clock 1 went up. 

Q. What month and year? A. In November. 

Q. Of what year? A. 1945. 

Q. Now, was it in the first part of November or the 
middle or what time? A. No, about the middle; just right 
around Thanksgiving. 

«• * * 

Q. What did you see? A. Well, I went up to his shop 
and followed him all the way out. 

Q. Followed him at that time? A. Yes, and he got out 
of the car and goes in the apartment and goes up, and 

11 he must have undoubtedlv said something to her4— 

Q. (Interposing) What did you see? You ejan't 
tell what you think. A. I saw her from the window. jShe 
cut the light off and went to the window, like that (indicat¬ 
ing), and I seed her from the window. 

Q. And you saw him go in? A. Yes, sir. 

Q. IIow long did you wait there? A. I stayed until H 
o’clock the next morning. 

Q. And had his car moved during that time? A. It 
didn’t move because the lights came on at (i o’clock and I 
left. 

Q. You didn’t see either him or her come out? A. Not 
that night; no. 

Q. Did you go there any other time? A. I went there 

on each night for ten nights. 

Q. Every night for ten nights? 

# * * 

12 Q. You and Dorothy Nelson got married in 1935? 
A. That is right. 

Q. Are you the owners of any property? A. Th^t is 
right. 

13 Q. Where is that property? A. 1731 N}nth 
Street, Northwest. 


i 

I 
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Q. That is the house where you are still living? A. 
That is right. 

Q. That is the house you were living in before she left 
you? A. That is right. 

Q. Do you know how the deed is made out to the prop¬ 
erty? A. It is made out to the two of us. 

The Court: Are you willing to stipulate that they are 
tenants by the entirety? 

Mr. Branson: Yes, sir, tenants by the entirety. 

Mr. McMenamin: Do you have the deed? 

Mr. Branson: Yes. 

Mr. McMenamin: She took it and we didn’t have it. 

Mr. Branson: No; I got it from the Recorder’s Office. 
The Court: That may go in as a stipulation, they are 
tenants by the entirety? 

Mr. Branson: Yes, sir. 

Mr. McMenamin: Yes, sir. 

The Court: What is the date of purchase? 

Mr. Branson: On the 17th day of April, 1941. 

The Court: All right. 

* * • 

14 Q. Now, when you and your wife—when this 
property was bought in 1941, who paid the down pay¬ 
ment for it? A. I paid the down payment for it. 

Q. Now, had Dorothy Nelson been working at that time? 
A. No, she started working in the war when she started 
her work at the Bureau of Engraving. I can’t remember; 
it was two or three years. 

Q. From 1935 until 1941 when you purchased the prop¬ 
erty, had she been working during that time? A. No, sir, 
she was a housewife, sir. 

Q. She stayed home with you? A. Yes, sir. 

Q. And you say she started working during the w r ar? 
A. That is right. 

Q. When? In what year? A. I can’t remember the 
year. I can’t remember the year she started working. 
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Q. She hadn’t been working when you put the cown 
payment? A. No, sir. 

15 Q. Was she working the next year after that? 
A. Not in the next year after that, either. 

Q. Was she working the next year after, two years after 
you bought the property? A. It was three or four years 
before she went to work. 

Q. Now, who made the payments on the house afte • the 
down payment was made? A. Well, I made all the pay¬ 
ments myself. 

Q. You made all the payments? A. That is right. 

Q. Is that property paid off yet? A. No, sir, it is not 
paid off. 

Q. Are you still paying on it? A. Yes, sir, still paying. 
Q. Have you got any record of your payments that you 
made ? A. I got a book. 

Mr. McMenamin: For the record, your Honor, I have 

his First Federal Savings & Loan book. 

The Cou?t: A passbook? Issued when? 

Mr. McMenamin: This passbook is issued in 1945. 

The Court: When is the last payment? 

Mr. McMenamin: December 2nd of this vear. 

* 

The Court: Where are the payments from 1941? Are 
those in the book? 

16 Mr. McMenamin: I will come to that. 

The Court: Have you seen this? 

Mr. Branson: Yes, sir. 

By Mr. McMenamin: 

Q. Now, that book shows payments from 1945. Have 
you got a book that shows payments from 1941 on*’ A. 
No, sir, I don’t have it because when she went away she 
carried off the stuff in the chest, and she destroyed a il my 
mail. 

Q. She-took the other passbook with her when shji left 
you? A. That is right. 
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The Court: It shows a carry-over from 1941 to 1945. 
Mr. McMenamin: Yes, sir. 

Mr. Menamin: Yes, sir. 

Q. But it is your testimony all the payments, no matter 
when they were made, were made by you? A. That is 
right. 

Q. Have you made any improvements, such as heat or 
# 

anything like that? A. Yes, I put new oil heat in the house. 

Q. When did you put that in, before she left or after? 
A. After she left. I put automatic hot water heat in the 
house. 

17 Q. Who is making payments on that? A. I am 
making payments. 

Q. Have you got it paid for yet ? A. No, sir, it is not 
paid for. 

Q. Now, I will ask you this question: Since the time 

you found out she was staying over there with James Lyon 

all night, since that time have you and she lived together 

or cohabited as husband and wife? A. No, sir. 

* * # 

19 The Court: How material is that? Suppose Lyon 
put up the bond money. First of all, it is outside the 
scope of the direct examination. That is number one, and 
number two, it has no bearing as far as T can see. What is 
the purpose of the question? 

Mr. Branson: I want to show this man at all times 
in his connection with James Lyon, he always sent this 
woman and put her in the position— 

The Court: (interposing): To commit adultery? 

Mr. Branson: That is right. 

The Court: It is excluded. 

Mr. Branson: It is on the theory of connivance. 

The Court: That is excluded, definitely. 

* m * 

50 The Court: Just a minute, please. If there was a 
deposition taken in this complaint for divorce on the 
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ground of adultery, it should have been filed with the pap|ers, 
and it is not filed, and I will not permit any inquiry to be 
made about it. 

Mr. Branson: I take it your Honor is ruling out all 
prior statements made under oath of this woman, and the 
only time a deposition would be admissible is when the 
witnesses were not available? 

I am going into the prior statement she made for the 
purpose of impeaching the credibility of her testimony. 

The Court: I am talking about the statement that you 
have from some other individual, presumably her first hus¬ 
band. 

Mr. Branson: I haven’t offered that yet. 

The Court: I am going to exclude it. That is an im¬ 
peaching matter on a collateral issue. 

You may ask her if she made any admission of that 
character. 

By Mr. Branson: 

Q. Did you ever make a statement that you were not 
married to Willis? A. That is right. 

Q. Did you ever make a statement that you had a child 
born by him? A. That is right. 

51 The Court: Now, just a minute. I want you to 
understand that there is nothing personal between 
you and Mr. Branson. He is merely representing this 
woman. 

I want you to keep your voice up but do not let anything 
in the nature of anger towards counsel creep into it. 
Your rights are protected fully by Mr. McMenamin. 

Your answer was “Yes.” 

By Mr. Branson: 

Q. Did you ever receive a pension as his wife? 

The Court: That is immaterial. It is excluded. 

The Witness: No. 
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Mr. McMenamin: I object. Do not answer it. 

The Court: Her answer is “No/’ 

Mr. Branson: I am trying to find out whether or not 
this woman— 

The Court: (Interposing) I understand that. 

Mr. Branson: I am trying to find out— 

The Court: (Interposing) Just a minute. I am not 
going to permit counsel to go into collateral matters. She 
is not involved in this case in any fashion, except that 
she may have knowledge of the purported adultery between 
Lyon and this defendant. 

Now, she may or she may not be Lyon’s wife. That is 

immaterial as far as this is concerned. 

# * # 

53 Mr. McMenamin: That is the plaintiff’s case, your 
Honor. 

Mr. Branson: Call Mrs. Robinson, please. 

Mr. McMenamin: I should have an announcement from 
counsel as to whether he is either combatting mv case 

54 or proceeding with his cross complaint. 

# * * 

The Court: I assume he is proceeding with the cross 
complaint. 

Mr. McMenamin: Is that correct? 

The Court: Is that what you are doing? 

Mr. Branson: I am proceeding with my defense, on both, 
and my counter claim. I am submitting botli to your Honor. 

The Court: Wait a minute. The position you take is 
an anomalous one. If she was not his wife she could not 
commit adultery, or if she committed adulterv he is not 
entitled to divorce on the ground of adulterv. On the 
other hand, if she was his wife, he is entitled to it if the 
case is proved by the preponderance of the evidence. 

On what theory are you proceeding? 

Mr. Branson: On both theories. 
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The Court: How can you do that ? I cannot let yc(u do 
that. I am not going to put my hand in a grab bag. 

Mr. Branson: I will make a motion at this time. 

The Court: For what? 

Mr. Branson: I will make a motion for a directed finding 
on the ground that there is a disability precedent, and the 
records of the Court show there is a disability outstanding. 

The Court: You mean, she was married to someone else? 

Mr. Branson: That is right. 

The Court: You are going to offer proof with 
55 respect to that? You cannot make a motion without 
having some evidence before me. Are von making 
an oiler to some District of Columbia record? 

Mr. Branson: Yes, sir. 

The Court: Of this Court here? 

Mr. Branson: Yes, sir. 

The Court: Well, let him see it. 

Mr. McMenamin: I haven’t seen it, your Honor. 

L have no objection to that, your Honor. I can't object 
to it. It looks iike an official record. 

Mr. Branson: This is the record (handing a document 
to the Court). 

Mr. McMenamin: I am not admitting the things. I have 
no objection to introducing a record of this Court, but jl am 


not admitting the things stated. 

The Court: Will you get me the official volume, please, 
Mr. Marshal, in which this is bound, the docket in which that 
is bound? Call up the Clerk and tell him to bring tnat 
official docket over here. 


You make a point of what, Mr. McMenamin? 

Mr. McMenamin: I can’t adipit that is the same 



or anything else. The only thing I see here is that it fooks 
like an official seal of this Court. 

The Court: I will pass on that. That is an official rec¬ 
ord of this Court. 

# « # 
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56 The Court: And with that, you rest, I take it? 

Mr. Branson: Except for the identification of the 
parties. I want to identify they are the same parties. 

The Court: You do not have to have the record to do 
that. 

Mr. Branson: Well, take the stand, Mrs. Robinson. 


Thereupon— 

Mary Louise Robinson Young was called as a witness for 
and in behalf of the defendant, and being then and there 
duly sworn by the Clerk of the Court, assumed the witness 
stand and, upon examination, testified as follows: 

57 Direct Examination by Mr. Branson: 

Q. Give the Court your full name and address, 
please. A. Mary Louise Robinson Young, 1216 1) 
Street, Northeast, Apartment 2. 

Q. Are you related to the defendant here? A. Yes; a 
sister. 

Q. Do you know one McCaskill? A. Yes, I do. 

Q. Did your sister marry him? A. Yes, sir. 

Q. Did there come a time when she subsequent to that 
marriage married John Nelson? A. Yes, sir. 

Q. And that is the same party, that is Dorothy Robin¬ 
son? A. \ r es, sir. 




# 
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60 Mr. Branson: Take the stand, Mrs. Nelson. 
Thereupon— 

Dorothy Nelson the defendant herein, was called as a 
witness for and in her own behalf, and being then and there 
dulv sworn hv the Clerk of the Court, assumed the witness 
stand and, upon examination testified as follows: 

Direct Examination by Mr. Branson: 

Q. Give the Court your full name and your addjress, 
please. A. Dorothy Robinson Nelson, 1127 I Street, North¬ 
east. 

Q. Now, with respect to your marriage to McCa skill, 
what year was that? Do you recall? A. I think it was 
1934. 

Q. Where did you meet John Nelson? 

The Court: Well, never mind that. When did she marry 
Nelson? 

By Mr. Branson: 

Q. When did you marry Nelson? A. I married John 
Nelson on March 19,1935. 

61 Q. Was McCaskill living at that time? A. Yes. 
Q. Now, did— 

The Court: (Interposing) That is all I want to know. 
By the Court: 

Q. When did McCaskill die? A. I don’t know exactly 
because I was with John Nelson then, I think. I don’t know 
exactly. 

Q. Well, when were you first informed of his death? A. 

Oh, I don’t know how long it was after that. 

* * * 

The Witness: It was after my marriage to John Nelson. 

# # • 

62 The Court: Your theory is she is entitled to annul¬ 
ment because at the time she married John Nelson 

she was married to McCaskill. 
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Mr. Branson: That is right. 

The Court: That is all. Step down. 

Mr. Branson: That is the theory. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

The Court: Well, I will wait until the Clerk comes with 
the record. However, that is now surplusage because 
().*> she has admitted she is the same party. 

Mr. Branson: Yes. 

The Court: And we will not need the record. I will, 
make a finding for the defendant on the ground that at the 
time she married Nelson, she was in no position legally to 
marry anyone. 

As far as Nelson is concerned, I will make a finding that 
he is entitled to the property because there is absolute fail¬ 
ure of consideration because of the fact that when she mar¬ 
ried him and title was taken as tenants by the entirety, she 
was not his wife; hence, it could not be taken in that way,, 
and if there was a tenancy in common, there was failure of 
consideration because she got whatever share in the prop¬ 
erty she, presumably, as a result of operation of law, may 
have had as his wife out of a fact that did not exist, and I 
find further there has been no testimony offered to the con¬ 
trary, and she contributed nothing to the property. 

Mr. Branson: I want to make a proffer of testimony. 

The Court: It is too late. You rested. 

Mr. Branson: I told you I didn’t want to elect. 

The Court: Oh, no. That is not the record with me. 

Mr. Branson: What does the record say? 

The Court: I asked you whether you were proceeding on 
the adultery case or the annulment. 

Mr. Branson: That is right. 

64 The Court: And you said you were going ahead 
on both, and I said: No, you are not. T said: You 
are going to elect, and you said She is getting an annulment. 
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Mr. Branson: I never made a statement about election. 

The Court: I told you. I told you to go forward on one 
ground or the other, and I am going to refer this matter 
to the Commonwealth Attorney in Alexandria for prosecu¬ 
tion. 

If we prosecute some of these people they will not be so 
smart in doing these things. 

Mr. McMenamin: I will present an order, your Honor. 

The Court: All right. 

(Thereupon the trial was concluded.) 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Appellee (plaintiff below) filed suit against appellant lor 
absolute divorce on grounds of adultery and praying for 
general relief (Joint Appendix 1-3). Appellant answered 
denying the adultery and cross-claimed for annulment on 
the grounds that she, the said appellant, was alrealdv 
married to another at the time she married appellee, s^id 
previous marriage being still in full force and effect at tljiat 
time (J. App. 3-4). Appellant also claimed that the parties 
were owners of premises known as 1731 9th Street, Norjth- 
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west, Washington, District of Columbia, and asked the 
Court to determine the property rights of the parties. 

Appellee answered the cross-claim (called counter-claim 
by defendant) neither admitting nor denying defendant’s 
allegation of a previous marriage; admitting that he was 
the owner of premises in question and that defendant’s 
name was on the deed as a tenant by entirety. Appellee 
also prayed the Court to determine the marriage status of 
the parties; to declare that full title to said property be 
vested in the plaintiff and asking for general relief. 

• (Tr. 82, S3). 

At the trial the plaintiff (appellee) presented a prima 
facie case by x>roving the marriage of the parties (J. App. 
15), by producing in evidence in support of said proof the 
marriage certificate showing his marriage to defendant 
(appellant) (J. App. 12-14, 15). Plaintiff also proved a 
prima facie case of adultery committed by defendant (J. 
App. 16, 17). This evidence was corroborated by compe¬ 
tent witnesses (Tr. 29 to 34, 41 to 46). Plaintiff also testi¬ 
fied he and defendant did not live together or cohabit after 
her acts of adultery (J. App. 20). 

Plaintiff also testified that he made the down payment on 
the property in question and made all subsequent payments 
on the trust notes and that the defendant was not working 
at the time the said property was purchased (J. App. 18, 
19, 20). Plaintiff produced in evidence a passbook of the 
First Federal Savings and Loan Company as proof that 
he is still paying on the property and testified that the loan 
is not paid off (J. App. 19). 

After presenting testimony of witnesses to corroborate 
the evidence that the defendant had committed adultery 
with the co-defendant the plaintiff closed his case. There¬ 
upon defendant offered her first witness and counsel for 
plaintiff requested that the defense make an election of its 
two defenses (J. App. 22). The Trial Justice ruled that 
defendant’s position was an anamolous one and that de- 
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fense counsel should elect (J. App. 22, 23). At this point 
defense counsel made a motion for a directed finding and 
offered a marriage record of the District of Columbia shew¬ 
ing the marriage of defendant to one William Howard 
McCaskill on March 10, 1934 in the District of Columbia 
(J. App. 10, 11, - 23). The Court admitted the docunjent 
as a record of the Court (J. App. 23). Counsel for defend¬ 
ant then announced that he rested his case except for the 
identification of the parties (to the previous marriage) 
(J. App. 24). 

Mary Louise Robinson Young then testified that she Was 
defendant’s sister and that the defendant was the same 
Dorothy Robinson who married McCaskill and later mar¬ 
ried Nelson (J. App. 24). 

The defendant, Dorothy Nelson, then testified for and in 
her own behalf and stated that she married McCaskill in 
1934 and then married the plaintiff, John Nelson, on March 
19, 1935, and that McCaskill died after the defendant nad 
married the plaintiff (J. App. 25). 

The Court then asked defense counsel if his theory was 
that defendant was entitled to annulment because at the 
time she married Nelson she was married to McCaskill 
(J. App. 25) and defense counsel stated “That is right.” 
“That is the theory.” 

The Court then made a finding for the defendant annul¬ 
ling her marriage to Nelson on the ground that at the tjime 
she married Nelson she w r as in no position legally to ms[rry 
anyone and made a further finding that Nelson was entitled 
to the property in question (J. App. 26). 

An order in accordance therewith was duly presented 
and signed (J. App. 5, 6). 

At this point, appellee takes exception to the false and 
misleading statement made in appellant’s brief in the sec¬ 
ond paragraph of appellant’s Statement of the Case (Appel¬ 
lant’s Brief page 2) in which it is alleged that plaintiff did 
not ask for affirmative relief or property judgment. This 
relief and judgment was asked for in the first and second 
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prayer of plaintiff’s answer to defendant’s “counter-claim” 
(Tr. 82, 83). There was also a prayer for general relief in 
said answer and in plaintiff’s original complaint. 

SUMMARY OF ARGUMENT 

I 

The Court did not commit any error in restraining de¬ 
fense counsel from conducting improper cross-examination 
when said counsel attempted to cross-examine plaintiff on 
collateral matters which were entirely outside the scope of 
the direct examination. 

n 

There was no error in compelling the defendant to elect 
between two inconsistent defenses, namely, the defense of 
connivance to the complaint for absolute divorce on the 
ground of adultery and the defense that the parties were 
never married, asking for annulment, on the ground that 
the said defendant had a living husband from whom she 
had not been divorced at the time of her marriage to the 
plaintiff. This election was necessary because the proof of 
one was so repugnant to the other that it necessarily dis¬ 
proved the other defense. 

in 

There was no error in refusing defendant’s motion for a 
directed finding at the time it was made because plaintiff 
had proved a prima facie case and the defendant had offered 
no proof whatsoever at the time of making the motion. The 
record shows that the Court recognized as valid a marriage 
certificate produced by defendant as evidence of her former 
marriage so there is no merit in appellant’s contention that 
the Court failed to take judicial notice of its own records. 

IV 

There was no error in trial procedure. Appellant con¬ 
tends that the Court refused to permit her to put on testi- 


mony of alleged contributions to the property in question 
but the record shows that appellant had already rested 
and the offer of testimony was not made until the trial was 
fully completed and the Court had rendered a final decision. 

V 

A careful reading of the record shows that the Court 
showed no prejudice for or against either side. The Gov¬ 
ernment is a third party in all cases involving divorce or 
annulment and the statements made by the Court regarding 
the bigamous conduct of the defendant were made within 
his right and duty as a protector of public morals. 

ARGUMENT 

I 

There Was No Error in Restraining Defense Counsel. 

From Conducting Improper Cross-Examination 

Appellant avers that the Trial Justice excluded material 
testimony on the theory that evidence of connivance would 
have no bearing on the case. This statement is not correct. 
Defense counsel was attempting to cross-examine plainliff 
on matters that were far afield and outside the scope of the 
direct examination (Tr. 18, 19). His excuse for such im¬ 
proper action was that lie was trying to lay a foundation 
for connivance. Appellee submits that this method of 
trial procedure was improper and the Trial Justice was 
correct in refusing to permit defense counsel to pursue the 
matter further. The general rule of law recognizing con¬ 
nivance as a defense in certain divorce cases is not deni|ed 
but appellee respectfully submits that such defense must 
be presented as part of defendant’s case in chief and not 
as collateral cross-examination of the plaintiff, particularly 
in this case where there were no questions asked plaintiff 
on direct examination which could have opened the dcor 
(Tr. 2 to 17). 
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n 

There Was No Error in Applying the Doctrine 
of Election of Remedies 

The rule applied in this case was a necessary election 
between inconsistent defenses. The defendant attempted 
to set up a defense of connivance which would necessarily 
presuppose and admit a valid and lawful marriage between 
the parties; and at the same time she insisted in pursuing 
a further defense that said marriage was void ab initio 
because she had a husband who was still living and lawfully 
married to her at the time she went through a marriage 
ceremony with the plaintiff. 

Appellee respectfully submits that the Court was correct 
in compelling defendant to elect between these two defenses. 
Where defenses set up in an answer are so inconsistent that 
proof of one necessarily disproves the other, the defendant 
may be compelled to elect on which defense he will stand. 
Small v. Comer, 43 P. (2d) 716, 171 Okla. 418 (1935). 

The decision of overruling or sustaining a motion to elect 
is largely in the Trial Court’s discretion. Franciscan Hotel 
Co. v. Albuquerque Hotel Co., 24 P. (2d) 718, 37 N. M. 456. 

The case of Roller v. Murray, 46 U. S. App. D. C. 246 
(also cited in appellant’s brief) relates the general rule 
that the doctrine of the election of remedies applies not 
only where the remedies open to the party seeking redress 
are inconsistent, but where the adoption of one will amount 
to a complete denial or negation of the other. Certainly the 
position of the defendant is inconsistent when she denies 
the existence of a marriage while at the same time setting 
up a defense of connivance to a charge of adultery which 
could not be tennable as a ground for divorce unless the 
parties were lawfully married. The inconsistency is as 
fundamental as the distinction between divorce and annul¬ 
ment. Divorce is the dissolution of the bonds of matrimony, 
based upon the theory of a valid marriage, for some cause 
arising after the marriage, while an annulment proceeding 
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is maintained upon the theory that, for some cause existing 
at the time of marriage, no valid marriage ever existed. 
Millar v. Millar, 167 P. 394, 175 Cal. 797, L. R. A. 19l£ B, 
415; Griffin v. Griffin, 61 S. E. 16, 130 Ga. 527, 16 L. E. A. 
(N. S.) 937; 17 Am. Jur. 148. 


There Was No Error in Refusing to Make a Directed 
Finding for Defendant. The Court Did Take Judicial 
Notice of Its Own Record 

I 

At the beginning of defendant’s case the defense couhsel 
asked for a directed finding for defendant before offering 
any testimony or evidence whatsoever in behalf of defend¬ 
ant (J. App. 23). Although no decision was made on (this 
motion and defense counsel proceeded with defendaht’s 
case it is apparent that there was no error committed. 
Plaintiff had proved a prima facie case and there was no 
ground for a directed finding for defendant at that point. 
Plaintiff had proved that he married the defendant (J. App. 
15). He presented in evidence a marriage certificate (J. 
App. 12,13) in proof thereof which was properly identilied 
(J. App. 15). He gave evidence of defendant’s adulterous 
conduct (J. App. 16, 17) which was corroborated properly 
(Tr. 29 to 34, 41 to 46); and that he and defendant did hot 
live together nor cohabit after the alleged acts of adultery 
(J. App. 20). If no further evidence had been produced 
by either side at this point the Court could have awarded 
the plaintiff a divorce on the ground of adultery. 

Appellant contends that the Court should have talj:en 
judicial notice of its own records and granted the motion. 
As a matter of fact the Court did admit the marriage certifi¬ 
cate offered by the defendant as a record of the Court (J. 
App. 23). But a mere record of similar names on a mar¬ 
riage certificate is not proof that the persons are the same. 
There must be further proof of identity. 

Appellee submits that there was no error in failing to act 
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upon defendant’s motion for a directed finding because 
defendant went on with her case and offered evidence in 
proof of her annulment case. 

Appellant also contends that the Court committed error 
in refusing to dismiss case on grounds of adultery (Appel¬ 
lant’s Brief page 4, Statement of Points No. 5). The tran¬ 
script fails to disclose that defense counsel ever requested 
such a ruling during the trial of the case, or at any other 
time. Such a ruling was not necessary at the conclusion 
of the case because a finding was made in favor of defend¬ 
ant granting her an annulment. 

IV 

There Was No Error in the Administrative Procedure 

of the Trial 

Appellant has combined alleged errors Number Four and 
Number Seven and avers that the Court refused to permit 
defendant the right to put on testimony of her alleged con¬ 
tributions to the purchase of the property in question. The 
record shows clearly that defense counsel had closed his 
case (J. App. 24) and it was not until after the Court had 
finally decided the case that defense counsel made proffer 
of such testimony (J. App. 26). 

At this point exception is again taken to statements made 
in appellant’s brief which do not appear in the record, 
wherein it is averred that the evidence would have shown 
that the initial deposit and title expenses were obtained by 
the defendant from James Lyon, the co-respondent, (Appel¬ 
lant’s Brief 8); that defendant rented and operated the 
]>remises as a rooming house and made contributions from 
her salary; and that witnesses were present for the purpose 
of showing contributions (Appellant’s Brief 9). None of 
these things are in the record and there was no such testi¬ 
mony adduced at the trial. On the contrary, the record 
shows that James Lyon, the co-respondent, was dead at 
the time of the trial (Tr. 39); that defendant never bor- 




rowed money from James Lyon for the plaintiff (Tr. 18); 
that all of the payments on the said house were made by jtlie 
plaintiff (J. App. 20); and that the defendant did ^iot 
operate the premises as a rooming house nor did she clean 
or look after the house (Tr. 22). 

Appellee submits that there was no error in failing to 
reopen the case after it was decided and especially after 
the defendant had rested. 

Further, where a decree of nullity is entered the Co|urt 
may have authority to make an equitable division of jtlie 
property of the parties, although the party at fault lijiay 
be barred by his or her own wrong from having restitution. 
Szulauzis v. Szulauzis, 99 X. E. 640, 255 Ill. 314; Schouler, 
6th Edition, Marriage, Divorce, Separation and Domestic 
Relations Vol. 2, P. 1421, Sec. 1165. 

V 

The Court Showed No Prejudice Against the Defendant 

It is well settled law that the state is always a third party 
in actions for divorce and annulment. Williams v. State of 
North Carolina , 325 U. S. 226, 65 S. Ct. 1092, 89 L. Ed. 15|7, 
157 A. L. R. 1366. Appellant claims that the Court showed 
manifest prejudice against her because of his statements 
regarding her bigamous conduct. Appellee submits that 
this Court and all Courts have a right and a duty to protect 
public morals and that none of the statements made by tlie 
Trial Justice amounted to error. 

The District Court in the District of Columbia, in the 
case of Bnssius v. Bussius, 38 F. Supp. 871, ruled that the 
federal government is an interested party in an action |in 
the District of Columbia wherein dissolution of marriage 
relationship is involved, and that the Courts are bound to 
protect the public interest as well as the rights of the parties 
themselves. 

CONCLUSION 

A careful review of the record in this case shows that 
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tl'fe Trial Justice conducted himself admirably throughout 
the entire trial. He was very fair to both sides and his 
rulings on points of evidence and procedure were correct 
ift each instance. One would have to follow an extremely 
stilted course of reasoning to reach a decision other than 
the one rendered by the Court in this case. 

It is respectfully submitted that all of the rulings and 
4 the final judgment were correct, there was no error com¬ 
mitted in any phase of the case and the judgment should 
be affirmed. 

Respectfully submitted, 

Robert I. Miller, 

Joseph A. McMenamin, 
Counsel for Appellee, 

426 5th Street, N.W., 
Washington, D. C. 

NAtional 2937. 



